











LUP Amendment Cons

~ It is a change against the final decisions
made during the planning process that
went into the 2007 Land Use Plan
adoption.

» This is another incremental increase in the
building height cap without addressing the
issue as a whole.

No Recommendation by P&Z
Required

~ GS 113A - 110. Land-use plans

e) Prior to adoption or subsequent amendment
of any land-use plan,

(whether the
county or the Commission or a unit delegated
such responsibility) shall hold a public hearing
at which public and private parties shall have
the opportunity to present comments and
recommendations.
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TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

Subject: TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Policy # 30 of the Town of Carolina Beach CAMA Land Use Plan

From: "Steve Coggins" <scoggins @rlblawfirm.com>

Date: Mon, 8 Sep 2008 21:57:52 -0400

To: <John.Thayer @ncmail.net>

CC: <Steve.Underwood@ncmail.net>, <Jim.Gregson@ncmail.net>, "Gulick, James" <JGULICK @ncdoj.gov>, <Mike.Christenbury@ncmail.net>, "Tim Owens”
<tim.owens@carolinabeach.org>, "Gary Ferguson" <gary.ferguson@carolinabeach.org>, "Ed Parvin" <ed.parvin@carolinabeach.org>, <alan.gilbert @carolinabeach.org>,
<dan.wilcox @carolinabeach.org>, <jerry.johnson@carolinabeach.org>, <joel.macon@carolinabeach.org>, <pat.efird@carolinabeach.org>

Monday, September 08, 2008
TIME OF THE ESSENCE

Mr. John Thayer

Manager of Planning /Public Access

Division of Coastal Management

N.C. Department of Environment & Natural Resources
400 Commerce Avenue

Morehead City, NC 28557

John.Thayer @ncmail.net

Re:  Invalid Objections to Prior Notice of 8/22/08 Resolution of Town of Carolina Beach (TCB)
Council Resolution No. 08-926 to Amend TCB’s CAMA Land Use Plan, Policy # 30.4 to

~ Allow Exemption of 10 feet From Height Requirement for Hotel Appurtenances;

Dear Mr. Thayer:

I serve as Town Attorney for the Town of Carolina Beach. On 8/22/08, TCB Council passed a
resolution to amend its CAMA Land Use Plan to allow appurtenant structures atop hotels in the
Commercial 2 Land Use Plan Classification Area to deviate up to 10 feet from the applicable
height requirement. That proposed amendment is pending before the CRC for adoption on
September 26, 2008 during its regularly scheduled meeting. The proposed amendment has been
noticed so that the public may submit comments and objections to the CRC/DCM before the
9/26/08 meeting.

I understand that DCM has received a letter dated 9/4/08 to Mike Christenbury objecting that
TCB did not give adequate notice of TCB’s adoption of the Resolution in favor of the amendment
in that the notice(s) allegedly did not (a) give notice of the subject of the hearing; or (b) give notice
of the action which is proposed. The objection consequently requests the CRC not to certify the
Amendment.

TCB strongly disagrees with this objection. TCB urges DCM and the CRC to notify TCB before the
close of business tomorrow, 9/9/08 of its position on the notice issue.

Accordingly, I write you in your capacity as Manager of Planning /Public Access, for I understand
that you serve as a primary actor and advisor in the course of DCM application and interpretation
of statutory and regulatory requirements for CAMA Land Use Plan Amendment procedures.

TCB points out in the strongest possible terms that, it has not only complied with statutory and
regulatory requirements for CAMA Land Use Plan Amendment procedures, but it has gone
beyond what is required. In support, TCB offers the attachments to this email, and the following

ATTACHMENT F
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summary:
I. CAMA STATUTE COMPLIANCE
The applicable CAMA statute provides:

N.C.G.S. § 113A-110. Land-use plans.

(e) Prior to adoption or subsequent amendment of any land-use plan, the body charged with its
preparation and adoption (whether the county or the Commission or a unit delegated such responsibility)
shall hold a public hearing at which public and private parties shall have the opportunity to present
comments and recommendations. Notice of the hearing shall be given not less than 30 days before the
date of the hearing and shall state the date, time, and place of the hearing; the subject of the hearing; the
action which is proposed, and that copies of the proposed plan or amendment are available for public
inspection at a designated office in the county courthouse during designated hours. Any such notice
shall be published at least once in a newspaper of general circulation in the county. (italics added)

Note that N.C.G.S. § 113A-110(e) of CAMA does not provide what precisely must be the content of
the notice regarding the “subject of the hearing” or the “action which is proposed”.

In order to comply with the CAMA statutory notice requirement, TCB issued a published July 23,
2007 notice indicating that the Town Council on 8/22/08 would have before it the matter of
“amending the 2007 CAMA Land Use Plan to consider the limitations to building height in
Commercial 2 Land Use Classification Area”. This was published in the Island Gazette on 7/23/08 .
and the Star News on 7/26/08. TCB provided the same to Mike Christenbury of DCM on 7/23/07.
Copies of proposed amendment were posted for public viewing at the (1) TCB Town Hall; (2) New
Hanover Courthouse; (3) Wilmington/Cape Fear Coast Convention and Visitors Bureau; (4) Katie -
B. Hines Senior Center; (5) Carolina Beach Library; (6) Carolina Beach Parks and Recreation
Center.

On 8/22/08, the TCB Council passed Resolution 08-926 Amending Policy #30 of the CAMA Land
Use Plan (dealing with how one defines the distance to be measured for Building Height) by
adding a Item 4 to Policy # 30 by stating: “Hotels—appurtenances ten (10) feet or less in height
shall be exempted from the height requirement.”

Discussing and adding Item 4 to Policy 30 of TCB’s CAMA Land Use Plan were actions that
precisely fall within description of the “subject of the hearing” and “proposed action” in the
7/23/07 notices as required by G.S. 113A-110. The notices stated the Council was to meet for the
purposes of “amending the 2007 CAMA Land Use Plan to consider the limitations to building height
in Commercial 2 Land Use Classification Area”. Discussing and adopting the exemption of hotel
appurtenances from Building Height limits deals with “limitations on building height in
Commercial 2 Land Use Classification Area”. Thus, the notice of the discussion and action falls
within the scope of the CAMA G.S. 113A-110(e) statutory 30 day prior notice requirement of both
(a) the subject of the hearing and (b) the action proposed. TCB discussed the subject of
“Exempting hotel appurtenances by 10 feet or less from determining Building Height” and acted
on that language. Further, the precise wording of the proposed action was available for viewing at
the above locations.

However, the Town did not stop there. Further notices were published on July 30, August 6,
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August 13, and August 20 in which the precise wording of the proposed amendment were stated.
Not only that, these notices provided information set forth in 15A NCAC 07B .0802(b)(3), although
the information is not required to be given (let alone by any form of notice) by the particular

regulation.

II. CAMA REGULATORY COMPLIANCE

a.

c‘l

Section .0800 requirements

By the express language of Section 0800, its provisions apply to adoption of LUP’s.
Nothing in Section .0800 refers to procedures for LUP Amendments. :

Section .0900 requirements;

Section .0900 applies to LUP Amendments. CAMA Land Use Plan Amendment
procedures are found exclusively in Section .0900. Section .0901(a) (4) merely
provides for “CRC review and action” (note the lack of reference to notice) on
amendments as per Section .0802(b), (c), (d), and (e). Note that none of those
provisions in Section .0802 provide anything about what a local government must
provide as notice, if any, to the general public regarding CRC meetings to certify LUP
Amendments. Still, TCB provided abundant notice of the subject and proposed action
of the proposed amendments to be certified by the CRC.

Section .0802(b)

As an example that Section .0802 does not deal with notice, note that subsection (3)
merely states:

“The public shall have an opportunity to submit written objections,
comments, or statements of support

prior to action by the committee designated by the CRC. Written objections
shall be received by

DCM no less than 15 business days prior to the next scheduled CAMA Land
Use Plan review meeting

and shall be limited to the criteria for CRC certification as defined in
Subparagraph (c)(3) of this Rule.

Written objections shall identify the specific plan elements that are opposed.
A copy of any objections

shall be sent by the DCM to the local government submitting the CAMA
Land Use Plan.”

No language in .0802(b)(3) provides an express obligation, means, precise mechanics
or content requirements for notices to the public of requests to the CRC to certify
LUP Amendments.

Assume, however, for the sake of argument, a local government is to provide prior
notice of the matters described in Section.0802(b)(3). Take note that TCB again,

9/12/2008 10:18 AM



TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

again, again, and again provided the public prior notice the precise wording of the
amendment when it published in the Island Gazette on July 30, August 6, August 13,
and August 20 the following:

Policy #30: Building Height shall be defined as that distance measured from the highest
appurtenance on the structure to:
i. The front street line.
*ii. The nearest front strect line where there is not an adjacent right-of-way.
iil. An average of each front strest line on through lofs.

iv. Hotels - gppurtenances fen (10) feet or less in height shall be exempted from the
height megsurement.

Not only that, in those same notices, TCB again, again, again, and again, notified the
public of “an opportunity to submit written objections, comments, or statements of
support” [see Section .0802(b)(3) above] to the CRC by including the following
language in the Island Gazette:

A copy of the amendment can be viewed at Town Hall (1121 N. Lake Park Bivd, Carolina Beach, NC
28428 s}:d/m’ at the New Hanover County Courthouse (Office of the Wilmington/Cape Fear Coast
Co:kvmﬁon and Visitors Bureau, 24 N. 3% Street, Room 201, Wilmington, NC 28401) during normal
work hours.

The WTown of Carolina Beach invites your comments to this important Land Use Plan Amendment,

Again, the Town will consider this issue on August 22, 2008 at 6:00p.m. at the Town

Once adopted, the amendment will be submitted to the Coastal Resoutces Commission (CRC) for
Certification. Wrilten objections, comments or statements of support shall be submitted to the NC
Division of Coastal Management District Planner, Michael Christenbury, 127 Cardinal Drive Ext,,
Wilmington, NC 28405. Written comments must be received no less than 15 business days prior to the
September 24%-26® CRC meeting at which time the amendment is scheduled to be considered for
Certification. Copies of the amendment ate available for review and may be checked out for a 24-hour
period at the Carolina Beach Town Hall during notmal business hours. The public is encouraged 1o

F?rqmﬁmsot»addiﬁondinfwmsﬁmmthiswﬂse Plen amendment, please contact Gary Ferguson,
Director of Planning & Development at 1121 N. Lake Park Rivd, Carolina Beach, NC 28428, by phone at 910-
458-2986, or by email at g ni@carclina o1z

saxy. fergusoni®)

These repeated notices amply advised the public of:
i. An opportunity to provide the CRC
ii. written objections, comments or statements to support
iii. no less than 15 business days prior to the September 24-26 CRC meeting.
Further, these notices provided that, should the public have any questions about the
content of any such comments, they could call the TCB Director of Planning and
Development (at the noted phone #, email address, and physical address).

d. Section .0801(a) requirement

This section by it terms applies only to notice of Public Hearing Requirements for adopting
LUP’s. There is no reference to procedures for LUP amendments. The provision merely
requires that the local government:
(1) comply with G.S. 113A-110 (which it has amply done, as shown in
Part I above); and
(2) Disclose to the public the “opportunity to provide written comment
following local adoption of the Land Use Plan”. Assuming for the
sake of argument this provision applies to LUP Amendments, TCB
has nonetheless abundantly done so because it:

a. disclosed to the public
b. its opportunity to submit written comment by way of

40f6 9/12/2008 10:18 AN



TIME OF ESSENCE!--Proposed Amendment Adding Item 4 to Polic...

i. the Island Gazette notices of July 30, August 6,
August 13, and August 20
ii. which notices informed the public that it could:
1. submit:
a. written objections, comments or
statements to support to DCM
b. no less than 15 business days prior to the
September 24-26 CRC meeting; and
2. ask any questions about the content of any such
comments by calling the TCB Director of
Planning and Development at the listed phone #,
email, and address.

TCB accordingly respectfully requests immediate response of the position of DCM/CRC on this
matter by the close of business on 9/9/08 that TCB has fulfilled its obligations under CAMA and
applicable regulations.

Steve Coggins

Stephen D. Coggins

Rountree, Losee & Baldwin

P.O. Box 1409

Wilmington NC 28402-1409
scoggins @rlblawfirm.com
www.rlblawfirm.com
(910)763-3404; fax (910) 763-0080
cell and voice mail: (910) 524-9515

CONFIDENTIALITY: This message, and any attachments hereto, may contain confidential information
protected by the attorney-client privilege and/or the work product doctrine. It is intended solely for
the individual(s) or entity to whom it is addressed. If you have received this message in error, please
notify the sender immediately, delete this message, and destroy any existing copies (electronic, paper,
or otherwise) that you may have. Any wrongful dissemination, distribution, or copying of this message is
strictly prohibited.

I.R.S. NOTICE: Pursuant to I.R.S. requirements, please note that neither the recipient of this message,
nor any other taxpayer, can use any tax advice or information contained in this email, or any attachments
hereto, for the purposes of avoiding tax liability and/or penalties or promoting a plan for others to do
so.

DISCLAIMERS: (1) Risks inherent to communication by email or fax may include, but are not limited to:

delay, data corruption, non-delivery, loss of attachments, interception, inaccurate time-stamping,
alteration, and transmission of computer viruses or other malware. By communicating with us by email or
fax, you assume all risks of that medium. (2) We do not represent you until and unless you and we have
reached an agreement concerning representation. This communication does not create any duties and/or
privileged relationships. (3) Any reference to the sender’s name is for identification purposes only,
and does not constitute an electronic signature.
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